

















































































































































































































COMMITTEE OF THE WHOLE
Council of the County of Maui

November 1, 2005

COUNCILMEMBER CARROLL: Just that in previous meetings when we had this same discussion, the
questions were asked and it was determined at that time that we needed to change State law in order to
be able to accomplish this goal. And that is why this bill has been generated.

CHAIR MOLINA: Okay. Thank you, Member Carroll. Committee Members, any other comments or
questions as it relates to the proposal? Which is to authorize the counties to establish a time share
zoning district, which is, which would be part of the Maui County Legislative Package. Member Kane.

VICE-CHAIR KANE: Regarding this issue, Mr. Chair, I'm just looking at the October 30" letter from the
American Resort Development Association. And in there, and it's the last document, Members, that's
attached to Item No. 6(2), and in the letters to the, the Chair and the Members of this Committee. And I
guess the question of intent is being questioned regarding the stated justification of the bill. Upheld that,
"The Supreme Court decision cited as justification, Stallard v. Consolidated Maui Inc., upheld the
presumption that the State Legislature's intent was to treat all transient vacation use as identical land
uses, and to either permit or prohibit all uses on an equal basis. Therefore, by creating a separate zoning
district, either to authorize or prohibit timesharing separately from ...(CHANGE TAPE). .. other
transient vacation use, runs contrary to State legislative intent and may raise constitutional law issues.”

So forgive me if I didn't hear, I don't know if Member Carroll is able to respond either himself, or if he
has staff that can assist him to help us understand or even Corp. Counsel if, and I think she's already
stated that they are not sure. So, I'm asking this question to see if there's a legitimate issue of
constitutional issues with, with respect to this proposal.

It would help me, and no disrespect to the maker of the, of the proposal, but it would help me have a
better grasp of moving forward with this type of legislation that we have a comfort level from either our
staff and/or our Corporation Counsel to the, to the intent being that of what the State Legislature's intent
was.

CHAIR MOLINA: Okay. Thank you, Member Kane. Corporation Counsel, do you care to give additional
comments? Or I guess maybe if I could ask a question. On the surface, what type of constitutional
challenges do you see just right off the bat? Can you tell me at this point from what you've observed
from the proposal thus far?

MS. FUJITA VILLAROSA: Mr. Chair, I'm just looking at this, the letter that, that Councilmember Kane
mentioned, and it says, I'm not clear, like I said I, I haven't read this case Stallard v. Consolidated Maui
Inc. And I haven't, our office has not reviewed the draft bill, but it says that the proposed bill runs
contrary to State legislative intent, but if you're changing State law then, you know, I just don't see how
that really matters what the State intended with the original language. So, I'm not sure what kinds of
constitutional law issues they're referring to.

CHAIR MOLINA: Okay. Thank you. Member Kane followed by Member Carroll.

VICE-CHAIR KANE: Oh, no. I'll yield to Member Carroll. But before I do so, 1, I heard what he said earlier,
that this was the root in order for us to make sure that we provide clarity, as Member Johnson and
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Member Carroll has stated, that the State, you know, approach to the Legislature is the way that we can
accomplish this.

So all I'm doing is referencing a letter that was sent, trying to understand the intent, and I'm just trying to
get, again, some clarity from our legal as well as from the maker to help provide me with a comfort level
to move forward with this legislation. Thank you.

CHAIR MOLINA: Okay. Thank you, Member Kane. Member Carroll.

COUNCILMEMBER CARROLL: Thank you, Chair. I think Corporation Counsel made it clear and this is
why we have proposed this legislation. And that is, we have to change State law and then, it will no
longer be an issue. And that is why we are proceeding with this bill through the, the process we're going
through now. And I would hope that Members would support this.

CHAIR MOLINA: Okay. Thank you, Mr. Carroll. Committee Members, any other questions or comments
prior to the Chair's recommendation?

COUNCILMEMBER HOKAMA: Recommendation.
CHAIR MOLINA: Okay. Thank you very much. Sorry. Member Tavares.

COUNCILMEMBER TAVARES: I'm sorry. I was just thinking that our case for this might be made stronger
after we have the results of the, of the study that's going to be conducted shortly. I'm just wondering
about the timing if we want to introduce this now, so they'll start thinking about it and then reintroduce it
next term or next Legislative Session when we have more of the facts and figures about the impacts of
the time share industry.

CHAIR MOLINA: Member Tavares, do you have any information as to when that study will be released? I
can't seem to recall off the top of my head. Maybe . . . Mr. Kane.

COUNCILMEMBER TAVARES: Oh. Okay. Ithink Mr. Kane does.

VICE-CHAIR KANE: Thank you, Member Tavares, and thank you, Chair. The intent, if you folks recall, we
moved forward with something on the floor last regular scheduled Council meeting. The, we're, we're
expecting a status as of the end of the year, but the final product is expected, I believe, on March 31* or
March 30 So, we should have something in hand by then, and so to respond to Member Tavares'
question.

CHAIR MOLINA: QOkay. Member Tavares.
COUNCILMEMBER TAVARES: Yeah. I'm just wondering as far as timing with the Legislature, is that

sufficient time for us to get those results over to the Legislature that starts, what, January 20® or so0?
And--
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CHAIR MOLINA: Thank you. I guess one option we can consider, Mr. Carroll, to consider as well, is we
could basically with..., withdraw this proposal for now. When the study comes in and then Mr. Carroll
or whomever can reintroduce this matter for consideration by the State Legislature, that is one
consideration for the body at this point. Mr. Carroll, you have any comments?

MR. CARROLL: Thank you, Chair. We could pursue the path that you just suggested and that was suggested
because we haven't got this study in yet; however, I still think it is appropriate to go out at this time.
The study will be there and I think that I know myself I will be talking to our Legislators that are going
to be making this decision. I will be meeting with them and going over with them in detail why we need
this legislation passed.

And the sooner we get this out, and the sooner we have it on the table, the sooner myself and others who
support this can be working with them to try to convince them that this is what is needed. So, I would
hope that we could pass this out. Thank you.

CHAIR MOLINA: Thank you, Member Carroll. Member Johnson--
COUNCILMEMBER TAVARES: Mr. Chair.

CHAIR MOLINA: --followed by Member, excuse me.
COUNCILMEMBER TAVARES: May I follow up on, on that comment?

CHAIR MOLINA: Member Johnson, Member Anderson if you don't mind, I'll yield to Member Tavares. Go
ahead.

COUNCILMEMBER TAVARES: Yeah. Thank you. I asked the question about, I'm hoping that if we send
this over that somebody is not going to be really disappointed if the Legislature doesn't even consider it
because we don't have the backup information now. But if we can get it introduced and the backup
information can follow as close to the March or whatever they might still be in hearings and
deliberation. But we can't wait until we get the report 'cause I think we're going to be really close to
when bills can be introduced.

COUNCILMEMBER HOKAMA: Deadline is. . .(inaudible). . .

COUNCILMEMBER TAVARES: Yeah. The deadlines will already been, been past by that date. So given
that we can get the information at that time, I, I would say go forward with this at the Legislature.

I also think that we need a really good definition of time share, interval ownership, whatever it's called,
because there are people looking for all the ways to describe the same thing that's not covered in a law.
So it's, it's going to be really hard.

And at the same time, we gotta, you know, be mindful of the folks who, you know, kind of like
kumpang their money together, they buy one house and then they share the, the periods of vacation in
the house. You know, you could have, like I could have ten of my family pool their money together and
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buy one fantastic, you know, log cabin up at Aspen or something, and we each spend a month and three
days there or whatever it may be. Is that become a time share?

We have to think about what that definition of a time share is going to be or this interval ownership, and
you know, figure out a way then, this is going to be, I mean this discussion has been going on for years,
this is not something new. But I think we need to be aware that this discussion will go on and all of
these things will come up again. But I have no objection given the time frame that Mr. Kane described
and the Legislature and their bill deadlines and stuff. I have no problem with it going forward to the
Legislature this year, at least get them thinking and discussing it. Thank you.

CHAIR MOLINA: Okay. Thank you, Member Tavares. Committee Members . . . I'm sorry, Member Johnson.

COUNCILMEMBER JOHNSON: I was just going to ask if you could make a recommendation and that way
we could--

CHAIR MOLINA: Okay.

COUNCILMEMBER JOHNSON: --input any further discussion,--

CHAIR MOLINA: Okay.

COUNCILMEMBER JOHNSON: --you know, on the record,--

CHAIR MOLINA: Alright.

COUNCILMEMBER JOHNSON: --you know, with regard to taking the vote. Thank you.

CHAIR MOLINA: Okay. Thank you, Member Johnson. Member Anderson.

COUNCILMEMBER ANDERSON: Yeah. Mr. Chair.

CHAIR MOLINA: Microphone, please. Thank you.

COUNCILMEMBER ANDERSON: Mr. Chair, 1 was just trying to find our definition. We do have a
definition in the Code right now for time shares that probably needs to be changed or updated. But I did
want to bring up that this addresses transient vacation rentals, too, and we haven't discussed that. I'm
happy to go with the body on this, but I think there needs to be more discussion because and maybe just
for the purpose of allowing the public who's viewing this to know what the heck we're talking about.
I'm going to read into the record the section of the bill or the section of the statute, the State Statute,
which relates to time share zoning that we are being, we are requesting them to amend in this proposal.
It says, "In areas designated for hotel use, resort use, or transient vacation rentals pursuant to County
authority under Section 46-4 or where the County by its legislative process designates hotel, transient,

designates hotel, transient vacation rental or resort use -- and this is the amendment -- provided that if a
County establishes a time share zoning district that allows time share units and time share plans, the
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County may then restrict time share units and time share plans in other zoning districts, including areas
designated for hotel use, resort use, or transient vacation rentals.”

So far, we don't have zoning for time sharing, time share or vacation rentals. So, I don't know how that
would apply to us until we choose to do that, but I'm happy to support your recommendation.

CHAIR MOLINA: Okay. Thank you very much, Member Anderson. Members, any other comments or
questions related to the matter prior to the Chair's recommendation? Seeing none. Members, the Chair
will support adding this to our package at this point. And in the meantime, the Chair would await
comments from Corporation Counsel on the concerns expressed in the letter by ARDA as well. And by
the time the Legislature has, can fully deliberate on this matter, we will have that necessary data to back
the concerns expressed by Members of this Committee with regards to time shares and the category
creating the time share zoning district. So the Chair will entertain a motion to approve.

COUNCILMEMBER CARROLL: So moved.
COUNCILMEMBER JOHNSON: Second.

CHAIR MOLINA: Okay. It's been moved by Member Carroll, seconded by Member Johnson.
Member Carroll, as the maker of the motion, you have the floor.

COUNCILMEMBER CARROLL: Thank you, Chair. We've had discussions on this in budget, mostly in
budget, I believe, and other places. I think after much thought, this bill was drafted out. I think this is
the way to go and it is appropriate that we do this today. And it's best for Maui County and for all of our
citizens, and I hope to have the support of the Members. Thank you.

CHAIR MOLINA: Okay. Thank you, Member Carroll. Committee Members, any comments or questions as it
relates to the motion on the floor? Member Johnson.

COUNCILMEMBER JOHNSON: Il be supporting this. I know that there are going to be some questions that
come up from people that do operate time shares. [ think that the State so many times, we've sent
forward legislation that at least enables us to have some say in what goes where at the County level. I
consider this 2 home rule issue.

If there are suggestions or amendments that Members have, I think that it's entirely appropriate and
during the legislative process anyone can make a recommendation to either make the bill better, or if
there are components that are really not supported by the community, they certainly can make those
recommendations as well.

And unfortunately, so many times the State doesn't listen to what we put in our Legislative Packages,
whether it’s the HSAC Package or whether it's the County Package. I know, on occasion, they have
adopted, you know, measures that we've put forth, but it, it's, you know, other counties may actually and
I didn't realize this wasn't part of the HSAC, 1 was thinking it was part of that same package. But we
may have actually other counties opposing this. So, who knows? And if for no other reason, I think
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Maui County if we so choose, we should have that right, you know, to at least plan where various
components of our development go in this community. So, thank you very much, Mr. Chair.

CHAIR MOLINA: Okay. Thank you, Member Johnson. Any other comments relating to the motion on the
floor? Seeing none. The Chair would like to make one comment and reassure the Committee if we do
encounter some concerns expressed by Corporation Counsel or any other concerns along the way, the
Chair is open to taking this matter back to Committee as well. So that being said, the Chair will call for
the vote. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed? Thank you, Members. The Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Johnson, Mateo, Pontanilla
and Tavares, Vice-Chair Kane and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Hokama.
MOTION CARRIED.
ACTION: APPROVE PROPOSAL TO ESTABLISH A TIME SHARE

ZONING DISTRICT FOR INCLUSION IN THE 2006 MAUI
COUNTY LEGISLATIVE PACKAGE,
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CHAIR MOLINA: Well, I believe that takes care of business for today. Members, any announcements?
Seeing none. Chair thanks all of you for your participation today and dedication to duty. It was a very
long but I believe a productive day. We had a lot of healthy discussion. The Chair would like to thank
Staff, as well as the members of the Administration for their input. With that being said, the Committee
Whole, of the Whole meeting for November 1% is adjourned. Itis 4:35. ...(gavel). ..

ADJOURN: 4:35 p.m.

APPROVED BY

§

MICHAEL J. MOHNA, Chalr
Committee of the Whole

cow:min:031101 Transcribed by: Ann Freitas
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